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[. INTRODUCTION
A great deal of opprobrium has been levied at President Donald
Trump’s decision to pull out of the Iran nuclear deal." Many
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supporters of the deal have argued that the decision to leave the deal
undermines America’s credibility abroad, marking it as an itinerant
partner, and may even violate international law.?> Contrary to this
popular view of the deal and its legal status, this paper argues that
early decisions made by the Obama Administration contributed to the
deal’s failure and led to the United States’ eventual withdrawal. For
one, the Obama Administration chose not to submit the agreement—
known as the Joint Comprehensive Plan of Action (JCPOA)—to
Congress for ratification as a treaty nor did the Administration seek
to negotiate an er post approval regime ahead of time.* Second, the
Obama Administration decided to enter into the agreement solely as a
“political commitment” between two sovereigns without even so much
as complying with the typical formalisms—like a signed document—
that are typically associated with sole executive agreements.* These
decisions, combined with Congress’s forced review of the agreement
and bipartisan majority votes against the deal—while ultimately not
binding at law—sapped the deal of its legitimacy and eased the path
for President Trump’s withdrawal. That is, if one is looking to
understand why the deal is no longer in place, one need look no
further than the way the deal was reached, the prior Administration’s
decision to ignore the clear domestic political opposition to the
agreement, and its concomitant effort to freeze Congress out of the
process. It was these decisions that planted the key seeds for the
deal’s ultimate demise.

1. See Max Matza & Ritu Prasad, US Withdrawal Reverberates Across
World, BBC NEws (May 8, 2018, 5:35 PM), https://www.bbc.com
/news/live/world-us-canada-44032008 [https://perma.cc/Z8YQ-AWYL].
(listing statements and reactions from individuals and organizations
across the world from President Trump’s actions).

2. Richard Nephew & Ilan Goldenberg, Here’s What to Exzpect Now That
Trump Has Withdrawn From the Iran Nuclear Deal, the United States
Will Be Worst Off Once the Smoke Clears, FOREIGN PoL’y (May 9,
2018, 4:25 PM), https://foreignpolicy.com/2018/05/09/heres-what-to-
expect-now-that-trump-has-withdrawn-from-the-iran-nuclear-deal /.
[https://perma.cc/6NYY-B8SS).

3 Bret Stephens, Opinion, A Courageous Trump Call on a Lousy Iran
Deal, N.Y. TmMES (May 8, 2018), https://www.nytimes.com/2018
/05/08 /opinion/trump-courageous-iran-decision.html
[https://perma.cc/CATE-CJTG].

4. Jack Goldsmith, The Trump Administration Reaps What the Obama
Administration Sowed in the Iran Deal, LAWFARE (May 9, 2018, 9:29
AM), https://www.lawfareblog.com/trump-Administration-reaps-what-
obama-Administration-sowed-iran-deal [https://perma.cc/9VPA-TJIVK].
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II. BACKGROUND

At the outset, it is worth reviewing a bit of the history behind the
Iran nuclear agreement. Bilateral negotiations underlying the deal
between the United States and Iran began in secret in Oman in 2012.°
This followed the imposition of strict Congressional sanctions,
including the Central Bank of Iran secondary sanctions, which put a
significant amount of stress on the Iranian economy by forcing major
reductions in international oil purchases by putting purchasers under
threat of being cut off from the U.S. banking system.” The key
negotiations began to take further shape as they came into public
view in 2013, with the reentry of the P5+1 negotiating group—
composed of the permanent five members of the United Nations
Security Council (United States, United Kingdom, France, Russia,
and China) plus Germany—into the U.S-led negotiations.” The
negotiations nominally took place under the aegis of the P5+1
through 2015; in reality, however, the principal negotiations were
being conducted directly between the United States and Iran.® The
framework elements of the deal were initially announced on November
24, 2014, as part of the initial Joint Plan of Action (JPOA), which
was ultimately finalized and formalized in the JPCOA, announced on
July 14, 2015.°

As the public negotiations progressed, it eventually became clear
to all involved, including Congress and the American public (and the
Iranian leadership), that the President and his team did not intend on
submitting the deal to Congress for its review or approval, whether as
treaty subject to Senate advice and consent, or otherwise."” In

5. David Ignatius, The Omani ‘Back Channel’ to Iran and the Secrecy
Surrounding the Nuclear Deal, WASH. PosT (June 7, 2016),
https://www.washingtonpost.com/opinions/the-omani-back-channel-to-
iran-and-the-secrecy-surrounding-the-nuclear-deal /2016 /06 /07 /0b9e27d4
-2cel-11e6-b5db-e9bc84a2c8ed story.html?utm_term=.3d3817b030el
[https://perma.cc/4PQV-VZWG].

6.  Protecting America from a Bad Deal: Ending U.S. Participation in the
Nuclear Agreement Hearing Before the Subcomm. On National Security
of Comm. on Ouversight and Government Reform, 115th Cong. 115-84
(2018) (statement of Richard Goldberg, Senior Advisor, Foundation for
Defense of Democracies).

T Timeline of Nuclear Diplomacy with Iran, ARMS CONTROL ASSOCIATION,
https://www.armscontrol.org/factsheet / Timeline-of-Nuclear-Diplomacy-
With-Iran [https://perma.cc/HF3H-JHS6].

8. Id

9.  Joint Comprehensive Plan of Action, July 14, 2015, available at
https://www.state.gov/documents/organization/245317.pdf
[https://perma.cc/5KS8-ASHL] [hereinafter JCPOA].

10.  Matthew Weybrecht, State Department Affirms That Iran Deal is Only
a Political Commitment, LAWFARE (Nov. 28, 2015, 2:10 PM),
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addition, over time, it also became clear that the President did not
intend to seek additional authority from Congress to remove the
statutory and other sanctions imposed on Iran, but rather that he
intended to use his existing statutory waiver authority to implement
any sanction relief necessary under the agreement.' At times, the
President and his team indicated that Congress would have an
opportunity to weigh in on the deal,'”” however, as the deal was being
finalized, it became apparent this opportunity would come only at the
end of the deal itself, when, if Iran had fully complied, Congress
would take action to permanently remove its statutory sanctions on
[ran.’

Notwithstanding the President’s determination to cede little, if
any, ground to Congress on the negotiations with Iran, Congress
nevertheless sought to influence the deal in a variety of ways. Senior
members of Congress introduced legislation that sought to provide
guidance to the executive branch on the aspects of an eventual
agreement that would be important to obtaining Congressional
support for a deal." These same members of Congress also held
hearings and sought briefings to obtain information about the course
of the negotiations and to communicate their preferences directly to
the Administration.'

https://www.lawfareblog.com/state-department-affirms-iran-deal-only-
political-commitment.  [https://perma.cc/QAL2-ZC9B];  see  also
Timeline of Nuclear Diplomacy with Iran, supra note 7.

11.  Elena Chachko, Trump Withdraws from the Iran Nuclear Agreement:
What ~ Comes  Next, LAWFARE (May 8, 2018, T7:30 PM),
https://www.lawfareblog.com/trump-withdraws-iran-nuclear-agreement-
what-comes-next. [https://perma.cc/RIL8-UASG]

12. Weybrecht, supra note 10.

13. Natasha Turak, Iran Deal Won’t Survive Beyond May 2018, Sanctions
Ezpert Says, CNBC (Jan. 19, 2018, 8:15 AM), https://www.cnbc.com
/2018/01/19 /iran-deal-wont-survive-beyond-may-2018-sanctions-expert-
says.html. [https://perma.cc/WATB-9WJA].

14.  Jonathan Weisman & Peter Baker, Obama Yields, Allowing Congress
Say on Iran Nuclear Deal, N.Y. TiMES (Apr. 14, 2015),
https://www.nytimes.com/2015/04/15/us/senators-reach-deal-on-iran-
nuclear-talks.html. [https://perma.cc/ZF2D-SBFS].

15.  See, e.g., Iran Nuclear Negotiations Act of 2014, S. 2650, 113th Cong.
(2014) (expanding sanctions imposed with respect to Iran and to impose
additional sanctions with respect to Iran, and for other purposes);
Nuclear Weapon Free Iran Act of 2013, S. 1881, 113th Cong. (2013)
(expanding sanctions imposed with respect to Iran and to impose
additional sanctions with respect to Iran, and for other purposes); Iran
Nuclear Compliance Act of 2013, S. 1765, 113th Cong. (2013) (ensuring
the compliance of Iran with agreements relating to Iran’s nuclear
program); and United States-Iran Nuclear Negotiations Act, H.R. 3292,
113th Cong. (2013) (preventing the Government of Iran from gaining a
nuclear weapons capability and to maximize the United States
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Following the announcement of the initial JPOA, while the final
agreement was being negotiated, it likewise became apparent to key
members of Congress that, not only did the President not intend to
submit the deal to Congress for its approval, but also that the
Administration might not even provide Congress with a copy of the
agreement at all, at least not prior to its implementation.”® As a
result, while Congress could not reach a bipartisan agreement to stop
the President from making a deal with Iran, to require the President
to seek additional waivers from Congress, or to remove or condition
the President’s waiver authority on its approval, a strong bipartisan
consensus began building around the notion that Congress ought at
least get to see the deal ahead of time and ought have an opportunity
to act on the deal before it was implemented.'

The result of these efforts was the Iran Nuclear Agreement
Review Act of 2015 (INARA)."™ INARA, which initially drew a
strong veto threat from the White House,” eventually garnered
enough support amongst members of Congress that the
Administration not only withdrew its veto threat on the brink of an
initial vote in the Senate Foreign Relations Committee, but
ultimately allowed members of its own party to support the
legislation.”” The legislation temporarily withdrew the President’s
waiver authority and required him to submit the JPCOA and related
materials to Congress.” Under INARA, the President was then
required to wait for a period of time to allow Congress to consider
and vote on resolutions of approval or disapproval on the deal before

diplomatic influence to achieve, consistent with the national security
interest of the United States and its allies and partners, a negotiated
settlement with the Government of Iran regarding Iran’s nuclear
weapons program).

16. Karen DeYoung, Republican Investigation Finds That Obama
Administration Misled Congress on Possible Iranian Access to U.S.
Financial System: The State and Treasury Departments Were Willing to
Bend the Rules for the 2016 Transaction, Though it Never Went
Through, — BLOOMBERG LAwW  (June 7, 2018, 6:40 PM),
https://www.bloomberglaw. com/ms/document/P9Z5N13HBS3K&head
lineOnly=false [https://perma.cc/7TQZ-NGNS].

17. See The Hill’s Whip List: Obama has 42 Senate votes for Iran Deal,
Tue HiLL (July 14, 2015, 7:56 PM), https://thehill.com/blogs/floor-
action/senate/247956-the-hills-whip-list-senators-take-sides-on-iran-deal.
[https://perma.cc/P37B-8GT4] (outlining each U.S. representative’s
opinions on the Iran Deal).

18.  H.R. 1191, 114th Cong. (2015).

19.  Weisman & Baker, supra note 14.

20. Id.

21. Iran Nuclear Agreement Review Act of 2015, 42 USC § 2160e(a)(1).
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he could implement any waivers of existing statutory sanctions.?? The
bill eventually passed the Senate nearly unanimously (98-1) and
garnered a supermajority in the House of Representatives (400-25).%

Following the passage of the INARA, Senator Tom Cotton (R-
AR), the one member of the Senate who voted against the INARA,
authored a letter, joined by 46 other U.S. Senators, to the Iranian
President, noting that any Iran deal not approved by Congress could
be revoked by the next President “with the stroke of a pen,” and that
“future Congresses could modify the terms of the agreement at any
time.”* This letter—widely panned by most foreign policy pundits
and claimed by some to run afoul of a rarely utilized (and almost
never enforced), century-old law®—nonetheless served to convey the
deep concerns among many members of Congress about the process
by which the agreement was reached.”® The letter also put Iran—and
the rest of the world community, including the P5+1—on notice that
a significant portion of the elected representatives of the American
people (at least in the upper house of Congress) were adamantly
opposed to the deal.””

The President, having been forced to withdraw his veto threat,
signed the legislation and eventually provided the agreement along
with certain key documents to both Houses of Congress.?® He also sent

22, Id. at §2160e(b).

23.  Patricia Zengerle, U.S. House Passes Iran Nuclear Review Legislation,
REUTERS (May 14, 2015, 4:18 PM), https://www.reuters.com/article/us-
iran-nuclear-usa-idUSKBNONZ29M20150514  [https://perma.cc/GGIR-
STC6]; Lester Munson & Jamil Jaffer, Setting the Record Straight on
Congress’s Review of the Obama-Iran Nuclear Deal, NAT'L REV. (Nov.
17, 2016, 5:37 PM), https://www.nationalreview.com /2016/11/iran-
nuclear-deal-congress-review-obama-deal-was-important-inara/

[https://perma.cc/CXS8-SFK2].

24, Letter from Senate Republicans to the Leaders of Iran (Mar. 9, 2015),
available at https://www.nytimes.com/interactive/2015/03/09/world/
middleeast /document-the-letter-senate-republicans-addressed-to-the-
leaders-of-iran.html [https://perma.cc/B82T-ZJ3Y].

25.  Jeremy Diamond, Did /7 Republican Senators Break the Law in Plain
Sight, CNN (Mar. 11, 2015, 11:21 AM), https://www.cnn.com/2015
/03/10/politics/tom-cotton-iran-letter-logan-act /index.html.  [https://
perma.cc/M2KQ-K8U6].

26. Id.

27. Peter Baker, G.0O.P. Senator’s Letter to Iran About Nuclear Deal
Angers White House, N.Y. TIMES (Mar. 9, 2015), https://www.nytimes
.com/2015/03/10/world/asia/white-house-faults-gop-senators-letter-to-
irans-leaders.html [https://perma.cc/QV2U-8VBC].

28.  Kevin Liptak, Now That He Has A Deal with Iran, Obama Must Face
Congress, CNN (July 14, 2015), https://www.cnn.com/2015/07/14/
politics/iran-nuclear-deal-congress-obama-block /index.html
[https://perma.cc/HB6B-TPSE].
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cabinet members and other senior national security officials to the Hill
to testify on the agreement and to provide both classified and
unclassified briefings to members.? In essence, having been forced to
cut Congress into the process at some level, the Administration
mounted a full-throated campaign, leveraging sympathetic outside
organizations, to put pressure on members of Congress to support the
deal—or at least not vote against it when the INARA-driven vote
came up.” Ultimately, resolutions on the deal were considered in
both Houses, and while the House voted against the deal with a
substantial 269-162 bipartisan majority, the Senate—while also
garnering a bipartisan 58 vote majority opposed to the deal—was
unable to overcome the 60 vote threshold needed to stop a legislative
filibuster of the disapproval resolution.*® And neither chamber was
able to muster the supermajorities that would have been necessary to
survive the inevitable presidential veto of any disapproval
measure.” Thus, while INARA succeeded in forcing the President to
submit the deal to Congress and to pause on providing immediate
sanctions relief to Iran,* since Congress was unable to muster the
votes necessary to overcome a filibuster and an eventual veto,
following the end of the statutory review period mandated by the
legislation, President Obama’s waiver authority was restored and he
utilized it to provide the sanctions relief sought by Iran as part of the
deal.* Even more interesting, while the deal was pending review in
Congress, the Administration went to the U.N. Security Council and
obtained an ostensibly binding—at least under international law—

29. Kristina Wong, Former Top Officials Urge Congress to Back Iran Deal,
Tue HiLL (July 20, 2015, 11:26 AM), https://thehill.com/policy/defense
/248483-former-top-us-officials-iran-deal-meets-key-objectives
[https://perma.cc/LAMI-WSNB].

30.  Id.

31. See Cristina Marcos, House Rejects Obama’s Iran Deal, THE HILL (Sept.
11, 2015, 12:34 PM), https://thehill.com /blogs/floor-action/house
/253370-house-rejects-iran-deal [https://perma.cc/67TFQ-GR35]; see also
Jennifer Steinhauer, Democrats Hand Victory to Obama on Iran
Nuclear Deal, N.Y. TimMES (Sept. 10, 2015), https://www.
nytimes.com/2015/09/11/us/politics/iran-nuclear-deal-senate.html
[https://perma.cc/44VY-3284].

32. Id

33.  Stephen Dinan, Senate Forces Obama to Submit Iran Nuclear Deal for
Congressional Approval, WAsH. TiMES (May 7, 2015), https://www.
washingtontimes.com/news/2015/may/7/senate-forces-obama-submit-
nukes-deal-approval/ [https://perma.cc/EAGR-65ZP].

34. Sabrina Siddiqui, Republican-Led Attempt to Block Iran Deal Fails in
Senate, THE GUARDIAN (Sept. 10, 2015, 4:13 PM), https://www.
theguardian.com /us-news/2015 /sep/10/iran-nuclear-deal-senate-day-of-
decision [https://perma.cc/9U2G-EX8U].

83


https://thehill.com/policy/defense
https://perma.cc/L4M9-WSNB
https://thehill.com
https://perma.cc/67FQ-GR35
https://www
https://www
https://perma.cc/E4GR-65ZP
https://www
https://perma.cc/9U2G-EX8U

CASE WESTERN RESERVE JOURNAL OF INTERNATIONAL LAW 51 (2019)
Elements of Its Own Demise

Security Council Resolution requiring states to comply with certain
provisions of the deal.®

And that was where things stood on the eve of the November
2016 Presidential election when, against nearly every poll (and
perhaps against all odds), Donald Trump became the President of the
United States. Then-President-Elect Trump, who—like nearly every
other Republican candidate during the primaries—had made
opposition to the Iran nuclear deal a centerpiece of his foreign policy
platform during the general election campaign,” once again made
clear that he remained steadfastly opposed to the deal and that he
intended to do away with it upon entering office.”” And yet through
the first year of his presidency, despite near-unanimous opposition to
the deal amongst the Republican members of Congress,* and multiple
opportunities to cease providing sanctions relief to Iran,* even
President Trump kept the Iran deal alive.® Much of the pressure to
keep the deal alive came from outside the Administration, from third
party groups who supported the deal and former Obama

35. See Press Release, Security Council, Security Council Adopting
Resolution 2231 (2015), Endorses Joint Comprehensive Agreement on
Iran’s Nuclear Programme, U.N. Press Release SC/11974 (July 20,
2015); see also Curtis A. Bradley & Jack L. Goldsmith, Presidential
Control Over International Law, 131 HARvV. L. REV. 1203, 1242 (2018)
(noting that while the Administration did seek a UN Resolution, the
resolution did not mandate the end of U.S. sanctions).

36.  See, e.g., Yeganeh Torbati, Trump Election Puts Iran Nuclear Deal on
Shaky Ground, REUTERS (Nov. 9, 2016, 7:16 AM), https://www.reuters
.com/article/us-usa-election-trump-iran /trump-election-puts-iran-
nuclear-deal-on-shaky-ground-idUSKBN13427E [https://perma.cc/9R77-
GNDZ] (“A businessman-turned-politician who has never held public
office, Trump called the nuclear pact a ‘disaster’ and ‘the worst deal
ever negotiated” during his campaign and said it could lead to a ‘nuclear
holocaust.” In a speech to the pro-Israel lobby group ATPAC in March,
Trump declared that his ‘Number-One priority” would be to ‘dismantle
the disastrous deal with Iran.””).

37, Id.

38.  Kevin Liptak & Nicole Gaouette, Trump Withdraws from Iran Nuclear
Deal, Isolating Him Further From World, CNN (May 9, 2018, 1:51
AM), https://www.cnn.com/2018/05/08 /politics /donald-trump-iran-
deal-announcement-decision /index.html. [https://perma.cc/66V J-
LWUW].

39.  Trump Administration to Reinstate All Iran Sanctions, BBC NEWS
(Nov. 3, 2018), https://www.bbc.com/news/ world-us-canada-46071747
[https://perma.cc/D824-9FNH].

40.  Brian Naylor & Ayesha Rascoe, Trump: U.S. ‘Will Withdraw’ From
Iran Nuclear Deal, NPR (May 8, 2018, 2:32 PM), https://www.
npr.org/2018/05/08/609383603 /trump-u-s-will-withdraw-from-iran-
nuclear-deal [https://perma.cc/6JUD-JP72].
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Administration officials,* as well as the United States’ international
partners, primarily the other P5+41 nations, who argued that the Iran
deal, while perhaps not perfect, had largely been complied with and
had successfully kept Iran at least some distance from a viable nuclear
breakout capability.*?

While these arguments enjoyed some amount of resonance
amongst staff and some key leaders in the Trump Administration, the
President himself remained significantly skeptical.® Outside groups
looking at the deal argued that there were key aspects of Iranian
noncompliance that had gone ignored by the prior Administration, as
well as that fatal flaws in the deal which prevented it from truly being
an effective bulwark against an Iranian nuclear capability.* For these
groups, at least, the Iran deal actually made the situation worse as it:
(i) pulled the rug out from under an extremely effective, maximum-
pressure sanctions policy; (ii) overturned decades-long U.S. non-
proliferation  policies, including opposing domestic —uranium
enrichment capabilities; and (iii) permitted Iran to escape
accountability for its past nuclear weapons-related activities®
(including employing a testing regime for former suspected weapons
sites that would have made a Russian Olympic athlete proud).
Moreover, for the individuals and groups opposed to the deal, the
late-breaking decision by the Obama Administration to permit Iran to
continue to develop its ballistic missile capabilities (and therefore its

41. Rick Gladstone, 76 Experts Urge Donald Trump to Keep Iran Deal,
N.Y. Tmves (Nov. 14, 2016), https://www.nytimes.com/2016/
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nuclear weapons delivery capability), reversing a long-standing U.N.
policy on ballistic missile launch by Iran,* was particularly galling.

Nonetheless, at least for the bulk of the first year, the President’s
advisors who favored the deal were able to stave off Presidential
action by seeking to work with Congress and the P5+1 nations to
modify the deal without the United States backing out and
reinstituting sanctions.” Not surprisingly, with little leverage on its
international partners and Congress, and even less with Iran, this
Administration effort was unsuccessful, and the issue came to a head
in 2018. At that point, the President, having given in to pressure
from his advisors on multiple occasions, and having sought alternative
efforts to improve the deal through work with Congress and the P5+1
partners, ultimately decided to use the mechanism provided under
INARA.®  He first declined to certify Iran’s compliance with the
deal,” then eventually stopped issuing the Obama-era waivers that
kept the deal in place.”” Thus, as of early November 2018, two years
after his election, President Trump reinstituted the full scope of
American sanctions against Iran, including the crushing secondary
CBI sanctions that had pushed Iran to the negotiating table six years
earlier.”

While it remains to be seen whether the reinstitution of strict
sanctions on Iran will once again force the regime back to the table to
negotiate the “better deal” that President Trump and his foreign
policy team has indicated they seek, this episode can perhaps provide
future Administrations some critical lessons about the permanence
and political stability of international agreements they enter into.
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III. MISTAKES AT HOME: HOw THE OBAMA
ADMINISTRATION’S APPROACH TO GETTING THE IRAN DEAL
DoNE EASED THE PATH TO THE TRUMP WITHDRAWAL

A.  What Kind of a Commitment Was the Iran Deal?

The first question often litigated by proponents and opponents of
the Iran nuclear deal is exactly what type of agreement it was and
whether it should have been something else (or at least have been
treated as such).”®  There are five primary types of binding
agreements between nation-states under international law: treaties, ez
ante congressional-executive agreements, er post congressional-
executive agreements, executive agreements made pursuant to an
existing treaty, and sole executive agreements.” In addition, states
often enter into certain agreements that are not classically binding—
either domestically or internationally: the so-called political
commitment.”  While scholars have mnoted that such political
commitments have a questionable constitutional pedigree, including
lacking stable grounding in any founding era understandings,” the
historical record indicates that fairly soon after the birth of the
nation, the U.S. government began entering into such informal
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53. Bradley & Goldsmith, supra note 35, at 1207-08.

54. See, e.g., Duncan B. Hollis & Joshua J. Newcomer, ”Political”
Commitments and the Constitution, 49 VA. J. INT'L L. 507, 516 (2009)
(defining political commitments as “a nonlegally binding agreement
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establish commitments of an exclusively political or moral nature”); see
id. at 519-20 & n. 42 (quoting the State Department’s position—
expressed in a transmittal document accompanying the START Treaty
in 19991 —that “[a] ‘political’ undertaking is not governed by
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agreements.”  According to Professors Curtis Bradley and Jack
Goldsmith, since the founding era, “Presidents have asserted the
authority to make a political commitment on practically any topic
without authorization from Congress or the Senate, and without any
obligation to even inform Congress about the commitment, as long as
the commitment does not violate extant federal law.” While there
may have been some debate within the Obama Administration on
whether the deal ought be entered into as a sole executive agreement
early on, after the deal was reached, the Administration made clear
that it had entered into the agreement as an unsigned, non-binding
“political commitment.”"

As a result, much of the debate since then has turned on whether,
in fact, the Administration (and Congress) should have handled the
deal differently. Some opponents of the deal suggest that Congress
actually did the nation a disservice by not forcing the President to
submit the deal as a treaty, and have argued—perhaps in contrast to
the most common-sense understanding of INARA—that by passing
legislation that required the deal to be submitted to Congress (and
ultimately voting to oppose the deal by bipartisan margins in both
Houses), Congress was actually complicit in making the deal lawful.”
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making.”); id. at 1218 (“The constitutional basis for a political
commitment is unclear, but it appears to be closely related to the
President’s power to conduct diplomacy, since at bottom a political
commitment is like diplomatic speech backed by a personal pledge of the
executive official who made it.”).
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